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IN THE COURT OF THE SESSIONS JUDGE SONITPUR:: TEZPUR 

 

CRIMINAL REVISION  NO. 45 (S-4)/2022 

 
 PRESENT : Sri Chatra Bhukhan Gogoi 

      Sessions Judge, 
      Sonitpur, Tezpur. 

 

Smti Aloka Dey 
                   …………………   Petitioner.  
 

- Versus – 
1. Moran Das       

2. State of Assam                       …………………   Respondents. 

 

A P P E A R A N C E 

 

 For the Petitioner   : Sri S. Borthakur, Advocate. 

 

 For the respondent Moran Das : Sri Kajiman Tamang, Advocate. 

 

 For the State    : Sri Munin Chandra Baruah, P.P. 

    

 Date of Hearing   : 19-01-2023. 

 

 Date of Judgment   : 30-01-2023. 

 

J U D G M E N T 

1.  This is an application u/s 397/399 of Cr.P.C. against the impugned order 

dated 07-11-2022 passed by learned ADM, Sonitpur, Tezpur in Misc. Case No. 

259/2022 u/s 107 Cr.P.C. 

2.   In the petition, it is pleaded that the opposite party No. 1 filed a petition 

before O/C Chariduar PS alleging that he had a plot of land measuring 2 Katha 

covered by Patta No. 8 Dag No. 651 of Dighaligaon, Balipara Center but one 
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person illegally started filling the said plot of land without consultation with him. 

Based on the said application police submitted a report in the form of non-FIR 

before the Deputy Commissioner, Sonitpur, Tezpur who entrusted the case to 

learned ADM, Sonitpur, Tezpur for disposal. Accordingly, learned ADM vide order 

dated 07-11-2022 initiated a proceeding u/s 107 Cr.P.C. asking the parties to 

appear before the said court apprehending public peace and tranquility. 

3. Being highly aggrieved and dissatisfied with the impugned order dated 07-

11-2022 passed by learned ADM the present revision has been preferred 

amongst the following grounds: 

 i) That the learned ADM passed the impugned order without application of 

judicial mind as in respect of the said plot of land there was a title suit being T.S. 

No. 40/2011 between the parties regarding a plot of land measuring 2 Katha 

covered by Dag No. 100 (old), 651 & 655 (new) of PP No. 103 (old) 8 (new) of 

village Dighali Balijan, Balipara, District- Sonitpur in the court of Munsiff, Tezpur 

and the court after hearing both sides passed judgment dated 19-03-2014 in 

favor of the petitioner declaring her right, title & interest over the suit land. 

Against the said judgment, the OP and her brother and sister preferred appeal in 

the court of Civil Judge, Sonitpur, Tezpur which was registered as Title Appeal 

No. 10/2014 and learned Civil Judge, after hearing both sides finally vide 

judgment & decree dated 12-08-2016 upheld the impugned judgment and 

decree passed by learned Munsiff vide judgment dated 19-03-2014. However, 

due to financial problem petitioner sold the said plot of land to one Hari Pada 

Sarkar by executing registered sale deed and handed over possession. But, the 

OP with ulterior motive filed the case in the court of the learned Executive 

Magistrate and learned Executive Magistrate without application of mind issued 

notice to the revision petitioner which is prima facie improper, illegal and 

incorrect in the eye of law requiring revision by this court. 

4. Point for determination: 

“Whether the impugned order dated 07-11-2022 passed by learned 

ADM, Sonitpur, Tezpur in Misc Case No. 259/2022 is incorrect, illegal 

and without jurisdiction making it liable to be revised or set aside ?” 
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Discussion, Decision and Reasons thereof. 

5.  I have heard the arduous contention of the learned lawyers appearing for 

both sides and carefully scanned the impugned order dated 07-11-2022 passed 

by learned ADM, Sonitpur, Tezpur passed in Misc Case No. 259/2022 as well as 

the other materials available in the case record.    

6. The brief point to be decided by this court is whether the impugned order 

dated 07-11-2022 passed by learned ADM, Sonitpur, Tezpur in Misc Case No. 

259/2022 is incorrect, illegal or improper and liable to be set aside.  

7. Now, before coming to a final conclusion in this revision petition, it is 

appropriate to refer the relevant provision of Cr.P.C. under which learned E.M. 

exercise his power by passing the impugned order dated 07-11-2022: 

  “107. Security for keeping the peace in other cases.—(1) When an 

Executive Magistrate receives information that any person is likely to commit 

a breach of the peace or disturb the public tranquillity or to do any wrongful 

act that may probably occasion a breach of the peace or disturb the public 

tranquillity and is of opinion that there is sufficient ground for proceeding, 

he may, in the manner hereinafter provided, require such person to show 

cause why he should not be ordered to execute a bond 1 [with or without 

sureties,] for keeping the peace for such period, not exceeding one year, as 

the Magistrate thinks fit. (2) Proceedings under this section may be taken 

before any Executive Magistrate when either the place where the breach of 

the peace or disturbance is apprehended is within his local jurisdiction or 

there is within such jurisdiction a person who is likely to commit a breach of 

the peace or disturb the public tranquillity or to do any wrongful act as 

aforesaid beyond such jurisdiction. 

145. Procedure where dispute concerning land or water is likely to 

cause breach of peace.— (1) Whenever an Executive Magistrate is satisfied 

from a report of a police officer or upon other information that a dispute 

likely to cause a breach of the peace exists concerning any land or water or 

the boundaries thereof, within his local jurisdiction, he shall make an order 

in writing, stating the grounds of his being so satisfied, and requiring the 

parties concerned in such dispute to attend his Court in person or by 

pleader, on a specified date and time, and to put in written statements of 
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their respective claims as respects the fact of actual possession of the 

subject of dispute. (2) For the purposes of this section, the expression "land 

or water" includes buildings, markets, fisheries, crops or other produce of 

land, and the rents or profits of any such property. (3) A copy of the order 

shall be served in the manner provided by this Code for the service of a 

summons upon such person or persons as the Magistrate may direct, and at 

least one copy shall be published by being affixed to some conspicuous 

place at or near the subject of dispute. (4) The Magistrate shall then, 

without reference to the merits or the claims of any of the parties to a right 

to possess the subject of dispute, persue the statements so put in, hear the 

parties, receive all such evidence as may be produced by them, take such 

further evidence, if any, as he thinks necessary, and, if possible, decide 

whether any and which of the parties was, at the date of the order made by 

him under sub-section (1), in possession of the subject of dispute: Provided 

that if it appears to the Magistrate that any party has been forcibly and 

wrongfully dispossessed within two months next before the date on which 

the report of a police officer or other information was received by the 

Magistrate, or after that date and before the date of his order under sub-

section (1), he may treat the party so dispossessed as if that party had been 

in possession on the date of his order under sub-section (1). (5) Nothing in 

this section shall preclude any party so required to attend, or any other 

person interested, from showing that no such dispute as aforesaid exists or 

has existed; and in such case the Magistrate shall cancel his said order, and 

all further proceedings thereon shall be stayed, but, subject to such 

cancellation, the order of the Magistrate under sub-section (1) shall be final. 

(6) (a) If the Magistrate decides that one of the parties was, or should under 

the proviso to subsection (4) be treated as being, in such possession of the 

said subject, he shall issue an order declaring such party to be entitled to 

possession thereof until evicted therefrom in due course of law, and 

forbidding all disturbance of such possession until such eviction; and when 

he proceeds under the proviso to sub-section (4), may restore to possession 

the party forcibly and wrongfully dispossessed. (b) The order made under 

this sub-section shall be served and published in the manner laid down in 

sub-section (3). (7) When any party to any such proceeding dies, the 

Magistrate may cause the legal representative of the deceased party to be 

made a party to the proceeding and shall thereupon continue the inquiry, 

and if any question arises as to who the legal representative of a deceased 
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party for the purposes of such proceeding is, all persons claiming to be 

representatives of the deceased party shall be made parties thereto. (8) If 

the Magistrate is of opinion that any crop or other produce of the property, 

the subject of dispute in a proceeding under this section pending before 

him, is subject to speedy and natural decay, he may make an order for the 

proper custody or sale of such property, and, upon the completion of the 

inquiry, shall make such order for the disposal of such property, or the sale-

proceeds thereof, as he thinks fit. 68 (9) The Magistrate may, if he thinks fit, 

at any stage of the proceedings under this section, on the application of 

either party, issue a summons to any witness directing him to attend or to 

produce any document or thing. (10) Nothing in this section shall be 

deemed to be in derogation of powers of the Magistrate to proceed under 

section 107.” 

8. Now, on perusal of Section 107 Cr.P.C. it is clear that a proceeding u/s 107 

Cr.P.C. can be drawn only when Executive Magistrate receives information that 

any person is likely to commit a breach of peace or disturb the public tranquility 

or to do any wrongful act that may occasion a breach of peace or disturb the 

public tranquillity if he is of the opinion that there is sufficient ground for 

proceeding. 

9. Similarly, Executive Magistrate may draw 145 proceeding if he is satisfied 

from police report or other information that a dispute likely to cause a breach of 

peace exists concerning any land or water or the boundaries thereof, within his 

local jurisdiction, he shall make an order in writing, stating the grounds of his 

being so satisfied, and requiring the parties concerned in such dispute to attend 

his Court in person or by pleader, on a specified date and time, and to put in 

written statements of their respective claims in respect of the fact of actual 

possession of the subject of dispute. 

10. However, on perusal of the very order dated 07-11-2022, it appears that the 

very drawal of the proceeding u/s 107 Cr.P.C. is cryptic and non speaking order 

which does not show any application of mind by the learned ADM as is required 

under the law for drawal of such a proceeding. The order dated 07-11-2022 

reads as “Being satisfied that there is every possibility of breach of public peace 

and tranquillity between the parties, a proceeding u/s 107 of the Cr.P.C. is 
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hereby initiated” without properly recording his satisfaction in brief what 

prompted him to initiate the proceeding on the basis of the police report or upon 

other information concerning any existing dispute over land or water or 

boundaries. 

11. Therefore, the very first order apparently appears to be a non speaking 

order and drawal of the proceeding u/s 107 appears to be nonest in the eye of 

law. Unless learned ADM is really satisfied from report of the police officer or 

from other information concerning any existing dispute over land or water or 

boundaries, the very order appears to be unsustainable in law and fact, the 

reason being that, the order of learned ADM dated 07-11-2022 does not at all 

reflect about the factual backdrop of the case as to where the land is situated, 

what is the definite schedule of the land. The so called information lodged by OP 

No.1 Moran Das on 22-10-2022 before the O/C Chariduar PS and the report of 

Chariduar PS in Non-FIR case No. 25/2022 (Part-1) u/s 107 Cr.P.C. does not 

disclose any description of land. Therefore, drawal of proceeding u/s 107 Cr.P.C. 

by learned ADM is totally vague because the proceeding was drawn on the basis 

of a totally nondescript & nonexistent subject which reflects non-application of 

mind as the said police report does not disclose the boundary of the alleged 

disputed land. Merely, mentioning the Patta number and amount of land (2 

Katha) is not at all sufficient to presume that there was in fact a dispute over any 

definite plot of land. On what basis learned ADM has come to such a conclusion 

has not been recorded by him in the initial order dated 07-11-2022. Drawal of 

such a proceeding is not a mechanical job which requires proper application of 

mind in a given situation over a definite identifiable plot of land. Therefore, the 

very source of disturbance as apprehended/ presumed by learned ADM regarding 

breach of peace or disturbance of public tranquillity appears missing and drawal 

of proceeding appears to be only on the basis of imagination without having any 

credible/ substantive information. 

12. In the present case, another important fact is that regarding the said plot of 

land measuring 2 Katha covered by PP No. 103 (old) 8 (new) Dag No. 11 (old) 

651/655 (new) of village Dighalijan, Mouza- Balipara, P.S. Rangapara, Dist. 

Sonitpur bounded by North- land of Moran Das & Ors. South- Hari Pada Sarkar, 
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East- land of Moran Das & Ors. and West- Jang Bahadur Bashoi between the 

present revision petitioner Smti Aloka Dey and OP Moran Das there was a civil 

suit in the court of Munsiff No. 1, Sonitpur, Tezpur and in the said civil suit, being 

T.S. No. 40/2011 learned Munsiff after full trial vide judgment & decree dated 

19-03-2014 decreed the suit in favour of the plaintiff/ revision petitioner Smti 

Aloka Dey and appeal having been preferred against the said judgment by the 

present OP Sri Moran Das & Ors., the learned Civil Judge vide judgment & decree 

dated  12-08-2016 passed in T.S. No. 10/2014 upheld the judgment & decree of 

the learned Munsiff dated 19-03-2014 passed in T.S. No. 40/2011. Therefore, it 

is seen that two competent Civil Court after full trial and hearing both sides set at 

rest the dispute between the parties regarding the subject matter. As against the 

impugned judgment of the learned Civil Judge dated 12-08-2016 passed in T.S. 

No. 10/2014 no second appeal has been preferred before the competent higher 

court by opposite party Moran Das. In such a backdrop of the matter, learned 

ADM cannot reopen a dispute already settled by two competent courts of law by 

initiating 107 Cr.P.C. proceeding over and again that too on the basis of a mere 

vague & cryptic report submitted by police. The object of law is to settle a 

dispute finally but not to embattle the parties over & again on the same subject 

matter without any substantive basis which clearly amounts to misuse of the 

process of law which is not healthy for peaceful society. This vital aspect of the 

matter on the subject has been clearly ignored or misreported to learned ADM 

which resulted the present proceeding which cannot be allowed to stand in law. 

13. From the order of the learned ADM, it transpires that the learned ADM has 

wrongly passed the impugned order by initiating the proceeding u/s 107 Cr.P.C. 

without having any materials regarding the subject of dispute before him as the 

police report is completely vague and unclear. As such, the order of the learned 

ADM appears unsustainable in law as well as fact. 

14. In view of the foregoing discussion and reasons, the forceful argument of 

the learned counsel Sri Kajiman Tamang that the learned ADM has rightly drawn 

the proceeding u/s 107 Cr.P.C. in accordance with law after considering all the 

pros and cons on the subject is not acceptable in law and fact of the present 

case. Contrary to this, this court found substance in the contention of the learned 
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counsel Sri S. Borthakur appearing for the revision petitioner who submits that 

the impugned order of the learned ADM is palpably wrong and unsustainable in 

law. 

15. Therefore, this court after considering all the relevant fact as well as the law 

on the subject is of the firm view that the drawal of proceeding by learned ADM 

u/s 107 Cr.P.C. is whimsical, unjust and illegal and without any substantive 

information on the subject of alleged dispute. In the result, this court has no 

option but to allow the present revision petition holding the impugned order 

dated 07-11-2022 passed by the learned ADM as unsustainable in law and fact.  

16.  Let a copy of this Judgment be sent to the Court of learned ADM along with 

case record of Misc Case No. 259/2022 u/s 107 Cr.P.C. for information. 

17.  Judgment is signed, sealed and delivered in the open court on this 30th day 

of January, 2023. 

 

                 (C.B. Gogoi) 
  Sessions Judge, 

                    Sonitpur: Tezpur. 

  Dictated and corrected by me. 

 

             (C.B. Gogoi) 
  Sessions Judge, 
  Sonitpur, Tezpur. 


